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(d) Deficient proposals. The ACO or 
the auditor, as appropriate, shall no-
tify the contracting officer imme-
diately if the data provided for review 
is so deficient as to preclude review or 
audit, or if the contractor or offeror 
has denied access to any records con-
sidered essential to conduct a satisfac-
tory review or audit. Oral notifications 
shall be confirmed promptly in writing, 
including a description of deficient or 
denied data or records. The contracting 
officer immediately shall take appro-
priate action to obtain the required 
data. Should the offeror/contractor 
again refuse to provide adequate data, 
or provide access to necessary data, the 
contracting officer shall withhold the 
award or price adjustment and refer 
the contract action to a higher author-
ity, providing details of the attempts 
made to resolve the matter and a state-
ment of the practicability of obtaining 
the supplies or services from another 
source. 

[62 FR 51230, Sept. 30, 1997, as amended at 64 
FR 51837, Sept. 24, 1999; 67 FR 13063, Mar. 20, 
2002] 

15.404–3 Subcontract pricing consider-
ations. 

(a) The contracting officer is respon-
sible for the determination of price 
reasonableness for the prime contract, 
including subcontracting costs. The 
contracting officer should consider 
whether a contractor or subcontractor 
has an approved purchasing system, 
has performed cost or price analysis of 
proposed subcontractor prices, or has 
negotiated the subcontract prices be-
fore negotiation of the prime contract, 
in determining the reasonableness of 
the prime contract price. This does not 
relieve the contracting officer from the 
responsibility to analyze the contrac-
tor’s submission, including subcontrac-
tor’s cost or pricing data. 

(b) The prime contractor or subcon-
tractor shall— 

(1) Conduct appropriate cost or price 
analyses to establish the reasonable-
ness of proposed subcontract prices; 

(2) Include the results of these anal-
yses in the price proposal; and 

(3) When required by paragraph (c) of 
this subsection, submit subcontractor 
cost or pricing data to the Government 
as part of its own cost or pricing data. 

(c) Any contractor or subcontractor 
that is required to submit cost or pric-
ing data also shall obtain and analyze 
cost or pricing data before awarding 
any subcontract, purchase order, or 
modification expected to exceed the 
cost or pricing data threshold, unless 
an exception in 15.403–1(b) applies to 
that action. 

(1) The contractor shall submit, or 
cause to be submitted by the subcon-
tractor(s), cost or pricing data to the 
Government for subcontracts that are 
the lower of either— 

(i) $11.5 million or more; or 
(ii) Both more than the pertinent 

cost or pricing data threshold and more 
than 10 percent of the prime contrac-
tor’s proposed price, unless the con-
tracting officer believes such submis-
sion is unnecessary. 

(2) The contracting officer may re-
quire the contractor or subcontractor 
to submit to the Government (or cause 
submission of) subcontractor cost or 
pricing data below the thresholds in 
paragraph (c)(1) of this subsection that 
the contracting officer considers nec-
essary for adequately pricing the prime 
contract. 

(3) Subcontractor cost or pricing data 
shall be submitted in the format pro-
vided in Table 15–2 of 15.408 or the al-
ternate format specified in the solicita-
tion. 

(4) Subcontractor cost or pricing data 
shall be current, accurate, and com-
plete as of the date of price agreement, 
or, if applicable, an earlier date agreed 
upon by the parties and specified on 
the contractor’s Certificate of Current 
Cost or Pricing Data. The contractor 
shall update subcontractor’s data, as 
appropriate, during source selection 
and negotiations. 

(5) If there is more than one prospec-
tive subcontractor for any given work, 
the contractor need only submit to the 
Government cost or pricing data for 
the prospective subcontractor most 
likely to receive the award. 

[62 FR 51230, Sept. 30, 1997, as amended at 71 
FR 57367, Sept. 28, 2006] 

15.404–4 Profit. 

(a) General. This subsection pre-
scribes policies for establishing the 
profit or fee portion of the Government 
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prenegotiation objective in price nego-
tiations based on cost analysis. 

(1) Profit or fee prenegotiation objec-
tives do not necessarily represent net 
income to contractors. Rather, they 
represent that element of the potential 
total remuneration that contractors 
may receive for contract performance 
over and above allowable costs. This 
potential remuneration element and 
the Government’s estimate of allow-
able costs to be incurred in contract 
performance together equal the Gov-
ernment’s total prenegotiation objec-
tive. Just as actual costs may vary 
from estimated costs, the contractor’s 
actual realized profit or fee may vary 
from negotiated profit or fee, because 
of such factors as efficiency of perform-
ance, incurrence of costs the Govern-
ment does not recognize as allowable, 
and the contract type. 

(2) It is in the Government’s interest 
to offer contractors opportunities for 
financial rewards sufficient to stimu-
late efficient contract performance, at-
tract the best capabilities of qualified 
large and small business concerns to 
Government contracts, and maintain a 
viable industrial base. 

(3) Both the Government and con-
tractors should be concerned with prof-
it as a motivator of efficient and effec-
tive contract performance. Negotia-
tions aimed merely at reducing prices 
by reducing profit, without proper rec-
ognition of the function of profit, are 
not in the Government’s interest. Ne-
gotiation of extremely low profits, use 
of historical averages, or automatic ap-
plication of predetermined percentages 
to total estimated costs do not provide 
proper motivation for optimum con-
tract performance. 

(b) Policy. (1) Structured approaches 
(see paragraph (d) of this subsection) 
for determining profit or fee 
prenegotiation objectives provide a dis-
cipline for ensuring that all relevant 
factors are considered. Subject to the 
authorities in 1.301(c), agencies making 
noncompetitive contract awards over 
$100,000 totaling $50 million or more a 
year— 

(i) Shall use a structured approach 
for determining the profit or fee objec-
tive in those acquisitions that require 
cost analysis; and 

(ii) May prescribe specific exemp-
tions for situations in which manda-
tory use of a structured approach 
would be clearly inappropriate. 

(2) Agencies may use another agen-
cy’s structured approach. 

(c) Contracting officer responsibilities. 
(1) When the price negotiation is not 
based on cost analysis, contracting of-
ficers are not required to analyze prof-
it. 

(2) When the price negotiation is 
based on cost analysis, contracting of-
ficers in agencies that have a struc-
tured approach shall use it to analyze 
profit. When not using a structured ap-
proach, contracting officers shall com-
ply with paragraph (d)(1) of this sub-
section in developing profit or fee 
prenegotiation objectives. 

(3) Contracting officers shall use the 
Government prenegotiation cost objec-
tive amounts as the basis for calcu-
lating the profit or fee prenegotiation 
objective. Before applying profit or fee 
factors, the contracting officer shall 
exclude any facilities capital cost of 
money included in the cost objective 
amounts. If the prospective contractor 
fails to identify or propose facilities 
capital cost of money in a proposal for 
a contract that will be subject to the 
cost principles for contracts with com-
mercial organizations (see subpart 
31.2), facilities capital cost of money 
will not be an allowable cost in any re-
sulting contract (see 15.408(i)). 

(4)(i) The contracting officer shall 
not negotiate a price or fee that ex-
ceeds the following statutory limita-
tions, imposed by 10 U.S.C. 2306(d) and 
41 U.S.C. 254(b): 

(A) For experimental, developmental, 
or research work performed under a 
cost-plus-fixed-fee contract, the fee 
shall not exceed 15 percent of the con-
tract’s estimated cost, excluding fee. 

(B) For architect-engineer services 
for public works or utilities, the con-
tract price or the estimated cost and 
fee for production and delivery of de-
signs, plans, drawings, and specifica-
tions shall not exceed 6 percent of the 
estimated cost of construction of the 
public work or utility, excluding fees. 

(C) For other cost-plus-fixed-fee con-
tracts, the fee shall not exceed 10 per-
cent of the contract’s estimated cost, 
excluding fee. 
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(ii) The contracting officer’s signa-
ture on the price negotiation memo-
randum or other documentation sup-
porting determination of fair and rea-
sonable price documents the con-
tracting officer’s determination that 
the statutory price or fee limitations 
have not been exceeded. 

(5) The contracting officer shall not 
require any prospective contractor to 
submit breakouts or supporting ration-
ale for its profit or fee objective but 
may consider it, if it is submitted vol-
untarily. 

(6) If a change or modification calls 
for essentially the same type and mix 
of work as the basic contract and is of 
relatively small dollar value compared 
to the total contract value, the con-
tracting officer may use the basic con-
tract’s profit or fee rate as the 
prenegotiation objective for that 
change or modification. 

(d) Profit-analysis factors—(1) Common 
factors. Unless it is clearly inappro-
priate or not applicable, each factor 
outlined in paragraphs (d)(1)(i) through 
(vi) of this subsection shall be consid-
ered by agencies in developing their 
structured approaches and by con-
tracting officers in analyzing profit, 
whether or not using a structured ap-
proach. 

(i) Contractor effort. This factor meas-
ures the complexity of the work and 
the resources required of the prospec-
tive contractor for contract perform-
ance. Greater profit opportunity should 
be provided under contracts requiring a 
high degree of professional and mana-
gerial skill and to prospective contrac-
tors whose skills, facilities, and tech-
nical assets can be expected to lead to 
efficient and economical contract per-
formance. The subfactors in paragraphs 
(d)(1)(i) (A) through (D) of this sub-
section shall be considered in deter-
mining contractor effort, but they may 
be modified in specific situations to ac-
commodate differences in the cat-
egories used by prospective contractors 
for listing costs— 

(A) Material acquisition. This sub-
factor measures the managerial and 
technical effort needed to obtain the 
required purchased parts and material, 
subcontracted items, and special tool-
ing. Considerations include the com-
plexity of the items required, the num-

ber of purchase orders and sub-
contracts to be awarded and adminis-
tered, whether established sources are 
available or new or second sources 
must be developed, and whether mate-
rial will be obtained through routine 
purchase orders or through complex 
subcontracts requiring detailed speci-
fications. Profit consideration should 
correspond to the managerial and tech-
nical effort involved. 

(B) Conversion direct labor. This sub-
factor measures the contribution of di-
rect engineering, manufacturing, and 
other labor to converting the raw ma-
terials, data, and subcontracted items 
into the contract items. Considerations 
include the diversity of engineering, 
scientific, and manufacturing labor 
skills required and the amount and 
quality of supervision and coordination 
needed to perform the contract task. 

(C) Conversion-related indirect costs. 
This subfactor measures how much the 
indirect costs contribute to contract 
performance. The labor elements in the 
allocable indirect costs should be given 
the profit consideration they would re-
ceive if treated as direct labor. The 
other elements of indirect costs should 
be evaluated to determine whether 
they merit only limited profit consid-
eration because of their routine nature, 
or are elements that contribute signifi-
cantly to the proposed contract. 

(D) General management. This sub-
factor measures the prospective con-
tractor’s other indirect costs and gen-
eral and administrative (G&A) expense, 
their composition, and how much they 
contribute to contract performance. 
Considerations include how labor in 
the overhead pools would be treated if 
it were direct labor, whether elements 
within the pools are routine expenses 
or instead are elements that contribute 
significantly to the proposed contract, 
and whether the elements require rou-
tine as opposed to unusual managerial 
effort and attention. 

(ii) Contract cost risk. (A) This factor 
measures the degree of cost responsi-
bility and associated risk that the pro-
spective contractor will assume as a re-
sult of the contract type contemplated 
and considering the reliability of the 
cost estimate in relation to the com-
plexity and duration of the contract 
task. Determination of contract type 
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should be closely related to the risks 
involved in timely, cost-effective, and 
efficient performance. This factor 
should compensate contractors propor-
tionately for assuming greater cost 
risks. 

(B) The contractor assumes the 
greatest cost risk in a closely priced 
firm-fixed-price contract under which 
it agrees to perform a complex under-
taking on time and at a predetermined 
price. Some firm-fixed-price contracts 
may entail substantially less cost risk 
than others because, for example, the 
contract task is less complex or many 
of the contractor’s costs are known at 
the time of price agreement, in which 
case the risk factor should be reduced 
accordingly. The contractor assumes 
the least cost risk in a cost-plus-fixed- 
fee level-of-effort contract, under 
which it is reimbursed those costs de-
termined to be allocable and allowable, 
plus the fixed fee. 

(C) In evaluating assumption of cost 
risk, contracting officers shall, except 
in unusual circumstances, treat time- 
and-materials, labor-hour, and firm- 
fixed-price, level-of-effort term con-
tracts as cost-plus-fixed-fee contracts. 

(iii) Federal socioeconomic programs. 
This factor measures the degree of sup-
port given by the prospective con-
tractor to Federal socioeconomic pro-
grams, such as those involving small 
business concerns, small business con-
cerns owned and controlled by socially 
and economically disadvantaged indi-
viduals, women-owned small business 
concerns, veteran-owned, HUBZone, 
service-disabled veteran-owned small 
business concerns, handicapped shel-
tered workshops, and energy conserva-
tion. Greater profit opportunity should 
be provided contractors that have dis-
played unusual initiative in these pro-
grams. 

(iv) Capital investments. This factor 
takes into account the contribution of 
contractor investments to efficient and 
economical contract performance. 

(v) Cost-control and other past accom-
plishments. This factor allows addi-
tional profit opportunities to a pro-
spective contractor that has previously 
demonstrated its ability to perform 
similar tasks effectively and economi-
cally. In addition, consideration should 
be given to measures taken by the pro-

spective contractor that result in pro-
ductivity improvements, and other 
cost-reduction accomplishments that 
will benefit the Government in follow- 
on contracts. 

(vi) Independent development. Under 
this factor, the contractor may be pro-
vided additional profit opportunities in 
recognition of independent develop-
ment efforts relevant to the contract 
end item without Government assist-
ance. The contracting officer should 
consider whether the development cost 
was recovered directly or indirectly 
from Government sources. 

(2) Additional factors. In order to fos-
ter achievement of program objectives, 
each agency may include additional 
factors in its structured approach or 
take them into account in the profit 
analysis of individual contract actions. 

[62 FR 51230, Sept. 30, 1997, as amended at 67 
FR 6120, Feb. 8, 2002; 70 FR 14954, Mar. 23, 
2005] 

15.405 Price negotiation. 

(a) The purpose of performing cost or 
price analysis is to develop a negotia-
tion position that permits the con-
tracting officer and the offeror an op-
portunity to reach agreement on a fair 
and reasonable price. A fair and reason-
able price does not require that agree-
ment be reached on every element of 
cost, nor is it mandatory that the 
agreed price be within the contracting 
officer’s initial negotiation position. 
Taking into consideration the advisory 
recommendations, reports of contrib-
uting specialists, and the current sta-
tus of the contractor’s purchasing sys-
tem, the contracting officer is respon-
sible for exercising the requisite judg-
ment needed to reach a negotiated set-
tlement with the offeror and is solely 
responsible for the final price agree-
ment. However, when significant audit 
or other specialist recommendations 
are not adopted, the contracting officer 
should provide rationale that supports 
the negotiation result in the price ne-
gotiation documentation. 

(b) The contracting officer’s primary 
concern is the overall price the Govern-
ment will actually pay. The con-
tracting officer’s objective is to nego-
tiate a contract of a type and with a 
price providing the contractor the 
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